
 

TYNEDALE LOCAL AREA COUNCIL 
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REVIEW OF THE DEFINITIVE MAP AND STATEMENT 
OF PUBLIC RIGHTS OF WAY 

 
ALLEGED PUBLIC FOOTPATH No 48  

PARISH OF CHOLLERTON 
 

Report of the Executive Director of Local Services 
Cabinet Member: Councillor Jeff Watson, Healthy Lives 

   
 
Purpose of report  
 
In this report, the Tynedale Local Area Council is asked to consider all the relevant 
evidence gathered in support and in rebuttal of the existence of public footpath rights 
over a route between the ‘Coal Road’ (C218 road), to the entrance of the recreation 
ground, approximately 25 metres east of 4 Bracken Hill.      
 
 
Recommendation  
 
   It is recommended that the Local Area Council agrees that: 

(i)       there is sufficient evidence to indicate that public footpath rights 
have been reasonably alleged to exist over the route F-G; 

(ii)            the route be included in a future Definitive Map Modification Order 
as a public footpath. 

 
 
1.0      BACKGROUND  
 
1.1 The relevant statutory provisions which apply to adding a public right of way to 

the Definitive Map and Statement based on 20 years user evidence are 
Sections 53(3)(b) and 53(3)(c)(i) of the Wildlife and Countryside Act, 1981, 
which require the County Council (as Surveying Authority) to modify the 
Definitive Map and Statement following: 

 
“The expiration, in relation to any way in the area to which the map 
relates, of any period such that the enjoyment by the public of the way 
during that period raises a presumption that the way has been 
dedicated as a public path or restricted byway” [s53(3)(b)] 

or 
“the discovery by the authority of evidence which (when considered with 
all other relevant evidence available to them) shows that a right of way 



which is not shown in the map and statement subsists or is reasonably 
alleged to subsist over land in the area to which the map relates, being 
a right of way such that the land over which the right subsists is a public 
path, a restricted byway or, subject to section 54A, a byway open to all 
traffic;”  [s53(3)(c)(i)]  

 
1.2 It is an unresolved question whether it is permissible to invoke section 

53(3)(c)(i) in a case to which section 53(3)(b) applies.  There is a case 
(Bagshaw), which is indirect authority to the effect that in any case of deemed 
dedication reliance on paragraph (c)(i) is perfectly acceptable.  Members are 
therefore invited to apply the lower test. 

 
1.3 Section 31 of the Highways Act 1980 (HA80) provides for the presumption of 

dedication of a public right of way following 20 years continuous use. Sub-
section (1) states: 

 
“Where a way over any land, other than a way of such a character that 
use of it by the public could not give rise at common law to any 
presumption of dedication, has been actually enjoyed by the public as 
of right and without interruption for a full period of 20 years, the way is 
deemed to have been dedicated as a highway unless there is sufficient 
evidence that there was no intention during that period to dedicate it.” 

 
1.4 It is necessary to show that there has been uninterrupted use, as of right, by 

the public over a period of 20 years or more.  ‘As of right’ means openly, not 
secretly, not by force and not by permission. The public must have used the 
way without hindrance (e.g. objections, verbal / written warnings, etc.) or 
permission from the landowner or his agents. The 20 year period may be 
shown at any time in the past and is generally taken to run backwards from the 
date when the use of the path was first “brought into question”, whether by a 
notice or otherwise. 

 
1.5 The Local Area Council must consider whether there is sufficient evidence to 

allege that the presumption is raised. The standard of proof is the civil one that 
is the balance of probabilities. Members must weigh up the evidence and if, on 
balance, it is reasonable to allege that there is a public right of way, then the 
presumption is raised. The onus is then on the landowner to show evidence 
that there was no intention on their part to dedicate. 

 
1.6 Such evidence may consist of notices or barriers, or by the locking of the way 

on one day in the year, and drawing this to the attention of the public, or by the 
deposit of a Declaration under section 31(6) HA80 to the effect that no 
additional ways (other than any specifically indicated in the Declaration) have 
been dedicated as highways since the date of the deposit. 

 
1.7 All the relevant statutory provisions and competing rights and interests have 

been considered in making this report. The recommendation is in accordance 
with the law and proportionate, having regard to individuals’ rights and the 
public interest. 

 
 
2.0 PUBLIC EVIDENCE 
 
2.1 In October 2019, Chollerton Parish Council made a formal application in 

support of a public footpath from the ‘Coal Road’ (C218 road), in an easterly 



direction to an entrance to the recreation ground, approximately 25 metres 
east of 4 Bracken Hill. 

 
2.2  The proposal is supported by user evidence from 14 local people, 13 of whom 

claim to have used the route on foot for periods in excess of 20 years.   
 
 
3. LANDOWNER EVIDENCE  
 
3.1 There is no landowner evidence at this stage. 

 
 

4. CONSULTATION  
 
4.1 In January 2021, the Council carried out a consultation with the Parish 

Council, known owners and occupiers of the land, the local County Councillor 
and the local representatives of the “prescribed and local organisations” listed 
in the Council’s “Code of Practice on Consultation for Public Path Orders”.  
One reply was received and is included below. 

 
4.2      By email, in March 2021, the British Horse Society responded to the 

consultation indicating that it had no comments to make about this particular 
proposal.   
 
 

5. DOCUMENTARY EVIDENCE 
 
5.1 A search has been made of archives relating to the area.  Evidence of Council 

Highways records, County Maps and O.S. Maps was inspected, and the 
following copies are enclosed for consideration. 

 
1842  Gunnerton Tithe Award:  

There is clear evidence of a path / track closely approximating to the 
route of alleged Footpath No 48. 

 
c.1860  Ordnance Survey Map:  Scale 1:2500 

There is clear evidence of a path / track closely approximating to the 
route of alleged Footpath No 48. 

 
c.1860  Ordnance Survey Map:  Scale 1:10,560 

There is clear evidence of a path / track closely approximating to the 
route of alleged Footpath No 48. 

 
1897   Ordnance Survey Map:  Scale 1:10,560 

There is clear evidence of a path / track closely approximating to the 
route of alleged Footpath No 48. 
 
Finance Act 1910 plan 
There is clear evidence of path/ track over the route of alleged Footpath 
No 48 and is shown as being separated from the surrounding land by 
coloured boundaries, which is good evidence of public highway rights.  
 

1922  Ordnance Survey Map:  Scale 1:2500 
There is clear evidence of a path / track closely approximating to the 
route of alleged Footpath No 48. 

 



1925  Ordnance Survey Map:  Scale 1:10,560 
There is clear evidence of a path / track closely approximating to the 
route of alleged Footpath No 48. 

 
1957  Ordnance Survey Map:  Scale 1:10,560 

There is clear evidence of a path / track closely approximating to the 
route of alleged Footpath No 48. 

 
Survey Map:  Scale 1:10,560 
  
There is clear evidence of a path / track closely approximating to the 
route of alleged Footpath No 48 on the base map used, though this 
route is not identified for inclusion as a public right of way. 

 
Draft Map:  Scale 1:10,560 
As with the Survey Map, there is clear evidence of a path / track closely 
approximating to the route of alleged Footpath No 48 on the base map 
used, though this route is not identified for inclusion as a public right of 
way. 

 
Provisional Map:  Scale 1:10,560 
As with the Survey and Draft Maps, there is clear evidence of a path / 
track closely approximating to the route of alleged Footpath No 48 on 
the base map used, though this route is not identified for inclusion as a 
public right of way. 

 
Original Definitive Map:  Scale 1:10,560 
There is clear evidence of a path / track closely approximating to the 
route of alleged Footpath No 48 on the base map used.  This route is 
not identified as a public right of way. 

 
First Review Definitive Map:  Scale 1:10,560 
There is clear evidence of a path / track closely approximating to the 
route of alleged Footpath No 48 on the base map used.  This route is 
not identified as a public right of way. 

 
1987   Ordnance Survey Map:  Scale 1:10,560 

There is clear evidence of a path / track closely approximating to the 
route of alleged Footpath No 48. 

 
 

6. SITE INVESTIGATION 
 
6.1    From Point F, on the ‘Coal Road’ (C218 road), a 5.7 to 6.3 metre wide grass 

surface track proceeds in an easterly direction for a distance of 55 metres, and 
then a 7.2 metre wide grass surface track continues for a distance of 21 
metres, to a point 8 metres south of 1 Hawthorn Terrace . Thereafter, a gravel 
track proceeds in a south-easterly direction on a less well-defined route for 22 
metres to a Point marked G, approximately 25 metres east of 4 Bracken Hill. 

 
 
7. COMMENTS RECEIVED ON THE DRAFT REPORT 
 
7.1 In March 2023, a draft copy of the report was circulated to the applicant and 

those landowners / occupiers who responded to the initial consultation for their 
comments.   



7.2 By email on 23 March 2023, Chollerton Parish Council responded with the 
following comments in relation to the draft report: .... 

 
  “Chollerton Parish Council met last night. 
 

“At their meeting, they discussed the Review of the Definitive Map and 
Statement of Rights of Way correspondence relating to alleged Public 
Footpath No 48, between the Coal Road and Hawthorne 
Terrace (E/11/48z). 

 
“The recommendation was that this route be approved as a footpath on 
the definitive map. It was AGREED that the PC would respond in 
support of the recommendation for this.” 

 
 
8. DISCUSSION 
 
8.1    Section 53 (3)(c)(i) of the Wildlife and Countryside Act 1981, requires the 

County Council to modify the Definitive Map when evidence is discovered 
which, when considered with all other relevant evidence available to them 
shows: 
  

that a right of way, which is not shown in the Map and Statement, 
subsists or is reasonably alleged to subsist over land in the area to 
which the Map relates, being a right of way such that the land over 
which the right subsists is a public path, a restricted byway or; subject 
to section 54A, a byway open to all traffic. 
   

8.2    When considering an application / proposal for a modification order, Section 
32 of the Highways Act 1980 provides for “any map, plan or history of the 
locality or other relevant document” to be tendered in evidence and such 
weight to be given to it as considered justified by the circumstances, including 
the antiquity of the tendered document, the status of the person by whom and 
the purpose for which it was made or compiled, and the custody in which it has 
been kept and from which it is produced. 

  
8.3    The representation of a path or track on an Ordnance Survey Map is not  

evidence that it is a public right of way.  It is only indicative of its physical 
existence at the time of the survey.   

  
8.4 Under Section 31 of the Highways Act 1980, a particular way may be 

presumed to be a highway if it can be shown that there has been twenty years 
uninterrupted use by the public, as a right of way, and that the landowners 
have not taken steps to rebut this presumed dedication during that twenty year 
period. 

 
8.5 The proposal is supported by user evidence from 14 local people, all of whom 

claim to have used the route on foot for periods in excess of 20 years.  The 
frequency of use ranges from daily through to once per year. 

 
8.6 No rebuttal evidence has been supplied.  
 

8.7  If the date the public’s right to use the alleged path was called into question is 
taken to be October 2019, the date the application was submitted, then 13 out 
of the 14 user evidence providers claim to have walked the path for the 20 



year period prior to this date. The frequency and purpose of this use is 
considered to be sufficient to raise a presumption of dedication.   
 

8.8 The historical map evidence would suggest that a path may have physically 
existed over the claimed route since at least the 1860s.   Although a route 
existed, this does not mean it necessarily had any public rights over it at that 
time.  Although the user evidence forms from older members of the public 
identify some use from the 1950s onwards, the period 1999 to 2019 would 
appear to be the relevant one for determining when a public footpath may 
have come into existence. 

 
8.9 None of the evidence providers have acknowledged ever having been given 

permission to use the route, and none of them claim to have been prevented 
from using the route.   

 
8.10 None of the evidence providers have acknowledged the existence of any 

‘private’ signs, locked gates, or any other challenges of their right to use the 
route.   

 
8.11 Based on the user evidence, and in the absence of any evidence of any acts 

of rebuttal prior to 2019, it would be appropriate to conclude that public 
footpath rights have been reasonably alleged to exist over the route. 

 
8.12 Advice from the Planning Inspectorate in their ‘consistency guidelines’ states 

that it is important to have the correct width, where known, recorded in the 
definitive statement.  The user evidence providers have identified a path width 
ranging from 6.5 to 7.5 metres.  From measurements taken on my site visit, in 
January, the current width that physically exists on the ground would appear to 
be 5.7 to 7.2 metres.  If the path is included in a future Definitive Map 
Modification Order, it would seem appropriate to identify the enclosed section 
with a width ranging from 5.7 to 7.2 metres as identified in paragraph 6.1 
above. For the unenclosed most easterly 22 metres it is proposed to identify 
the route with a width of 3 metres, reflecting the width of the tarmac track.    
 

 
9. CONCLUSION 
 
9.1  In the light of the evidence submitted, it appears that there is sufficient 

evidence to justify that public footpath rights have been reasonably alleged to 
exist over the claimed route. 

 
 

BACKGROUND PAPERS   
 
Local Services Group File:  E/11/48z 
  

          Report Author          Zara Quinn – Definitive Map & Search Technical Officer 
   07542 318328   
   Zara.Quinn@Northumberland.gov.uk 
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              1960           1970        1980          1990         2000         2010 Frequency and Type Prevented from using

of Use the route?

D Phillips No

S Dickinson No

G Dover No

B Lowdon No

E Lowdon No

G Wright No

Su Reay No

Sc Reay No

D Reay No

J Phillips No

Mi Broadbent No

Ma Broadbent No

S Maurice Weekly on foot No

M Dickinson No

Daily on foot

Daily on foot

Daily on foot

Daily on foot

Weekly on foot

Daily on foot

PARISH OF CHOLLERTON ALLEGED FOOTPATH NO 48

             1960         1970         1980        1990         2000         2010         2020

Weekly on foot

Daily on foot

Weekly on foot

Weekly on foot

Daily on foot

Daily on foot

Daily on foot
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1st Edition 6” O.S. Map 
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2nd Edition 6” O.S. Map 
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Finance Act 1910 Plan 

 

 

 

 

 

 

 

 

 

 



 

3rd Edition 25” O.S. Map 
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3rd Edition 6” O.S. Map 
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Provisional 6” O.S. Map 
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